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Informal note from the experts’ 
discussions at the 10th anniversary event 
of the Kyoto Protocol Compliance 
Committee 

On 8 September 2016 there was an event at the UN Campus in Bonn, Germany, to celebrate the 

work of the Kyoto Protocol compliance committee by showcasing its work, as well as providing 

an opportunity for sharing experiences from other compliance regimes. 

The event was attended by members and alternate members of both branches of the Protocol’s 

compliance committee, chairs of other implementation and/or compliance committees, officials 

from the secretariats of international agreements and the UNFCCC secretariat.  

Introduction and scene setting  
Participants at the meeting were welcomed by the UNFCC secretariat, who explained the 

objectives of the event. 

The moderator then sketched the history of the development of implementation and compliance 

regimes for multilateral environmental agreements (MEAs), and described what features those 

regimes have in common: they enable the review of states’ performance of obligations under 

MEAs, establish multilateral procedures to address non-compliance and provide for governing 

bodies, such as Conferences of the Parties (COPs) or Meeting of the Parties (MOPs), to respond 

to non-compliance. Regimes are usually established by MEA governing bodies through a formal 

decision which establishes a standing committee; that committee will have potential cases of non-

compliance referred to it and will, after deliberation, recommend a response, normally by a 

governing body, to any instance of non-compliance. Regimes have enforcement1 and facilitative2 

functions; the Kyoto Protocol Compliance Committee represents a culmination of the 

development of compliance regimes because it has two separate branches, one focussing on 

enforcement and the other on facilitation.  

The event was then divided into five parts, starting with an overview of the work of the Kyoto 

Protocol Compliance Committee. 

                                                      
1 Enforcement involves determining the consequences of Parties not meeting their obligations 

under an agreement. 

2 Facilitation involves the provisions of assistance to Parties to enable them to meet their 

obligations.  
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Part I.  The Kyoto Protocol Compliance Committee –Overview of work  
The functions of both branches of the Committee were explained. The following points were 

made in discussions:  

• The Parties to the Kyoto Protocol had decided that the circumstances requiring 

facilitation and enforcement were so different that two branches were established with 

different responsibilities. 

• Both branches of the compliance committee are empowered to take decisions themselves, 

which has helped to de-politicise compliance issues.  

• The clear mandate provided for each branch avoids any overlap in responsibility. 

• Parties comply with the decisions of the enforcement branch, which avoids any divisive 

discussion of the legal force of those decisions.  

• The facilitative branch is still fleshing out its mandate and working out the best way it 

can provide facilitation, which should help Parties understand what that branch can offer. 

In comparing facilitation and enforcement it was pointed out that on the one hand, enforcement 

may, in extremis, result in an exclusion of a Party from all or part of an MEA although 

compliance mechanisms should be inclusive. On the other hand, facilitation may provide a 

perverse incentive: a Party may get assistance because of its non-compliance. In any event states 

will generally become Parties to international agreements with the intention of complying with 

them; the challenge is to provide the means to achieve such compliance. It is necessary to tailor a 

compliance mechanism to address that challenge in the context of the MEA that mechanism 

serves.  

Part II. Overview of work of other compliance regimes 
During a discussion of the work of other compliance regimes, the following points were made. 

• The Montreal Protocol Implementation committee has had around 200 cases since 1987; 

all Parties eventually returned to compliance, mostly within a period of 6 months to a 

year. The Party-to-Party trigger of the Protocol had never been used; many cases were 

raised by the Secretariat when revising reports and the multilateral fund (MLF) in the 

context of reports. The Protocol has detailed and prescriptive requirements, so there are 

obvious ways of measuring compliance. Moreover there is a clear incentive for 

compliance, which may help Parties to get access to the funds of the MLF.  

• The Implementation Committee of the Long Range Transboundary Air Pollution 

Convention (LRTAP) has had about 80 cases, with ten new cases per year. Almost all 

cases are triggered by the Secretariat. The LRTAP Committee lacks teeth; its role is 

principally facilitative, although there is some political pressure on non-compliance 

Parties to return to compliance. The Committee has a mix of legal and technical 

members.    
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• The Compliance Committee under the Cartagena Protocol on Biosafety has had no 

enforcement cases involving Party-to-Party and self-triggers. There have been three 

facilitation cases, triggered by the committee itself on the basis of reporting obligations. 

The Committee has a range of measures at its disposal, including on the facilitative side a 

recommendation to the COP/MOP regarding financial and technological assistance, and, 

by way of enforcement, issuing a caution.  

• The Implementation and Compliance Committee of the Basel Convention on the 

control of transboundary movements of hazardous wastes and their disposal 

currently has 12 cases, 2 self-triggered and 10 triggered by the Secretariat. The 

mechanism is tailored to suit the circumstances of the Basel Convention; its procedures 

are fact based and designed to facilitate, aiming to bring Parties into compliance, often on 

the basis of a plan. The Committee has its own budget, and its financial mechanism may 

be used to support a Party’s implementation.  

• The Alpine Convention is a regional convention with nine Parties: 8 transboundary 

mountain states plus the EU. The Convention’s compliance committee oversees a 

considerable body of international law raising a large number of substantive issues; the 

Convention has eight Protocols and two non-binding declarations, which also fall under 

the aegis of the Committee. Committee proceedings may be triggered by Parties and the 

Committee may have inquiries on the spot, with the consent of a Party. Civil society may 

also trigger proceedings, and has done so three times, although it took a while for the 

Committee to gain the trust of the public. The Committee may address directly the local 

authorities of Parties, and in some Parties the Committee’s findings will have legal effect.  

• The Convention on international trade in endangered species (CITES) has no 

dedicated compliance committee but its standing committee decides on cases of non-

compliance, with appropriate advice from other specialist committees. There are 

currently thirty-two procedures under consideration. Sanctions are powerful; there may 

be suspension in trade in a species to which non-compliance relates, and there may be in 

some circumstances suspension of all trade with a non-compliant Party. The Secretariat 

has an important role in compliance, for example in the national legislation project, under 

which there is project management of the monitoring of national implantation using 

indicators.  

• The compliance committee of the Barcelona Convention for the protection of the 

Mediterranean Sea against pollution had eight cases up to February 2016 (the month of 

the nineteenth COP); all those cases related to reporting. The committee is principally 

facilitative and may make recommendations based on the specific situation of Parties. 

The Committee has developed criteria and guidance to assist compliance.  
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Part III. Experience of bringing matters to the attention of the committee 

(triggers) 
The discussion began with a discussion of how a Party might seek assistance by triggering a case 

under a compliance mechanism with respect to its own non-compliance. For example, under the 

Basel Convention a Party used a self-trigger with respect to its reporting obligations. The officials 

of the Party sought to engage the Basel Implementation Committee partly to get raise the profile 

of the case and to get more support nationally. In the course of the case the Party developed an 

understanding with the Committee, so much so that it followed up a Secretariat trigger with a 

subsequent self-trigger in order to continue working with the Committee.  

There was also discussion of the use of a civil society trigger under the Alpine Convention, 

where an NGO challenged the repeated reduction in size of an area that was protected under the 

Convention. Whilst there was no finding of non-compliance, the Committee in response to the 

case developed a checklist of what Parties need to take into account when reducing the size of a 

protected area; that checklist provides a starting point for future assessment of alleged cases of 

non-compliance.  

Under the Barcelona Convention, there had been eight facilitative cases. Much has been done to 

raise the profile of the committee, and gain the trust of Parties: letters were sent to Parties and 

meetings were organised to explain the role of the Committee. Care is taken to explain the 

facilitating role of the committee, and that recommendations are made only in exceptional cases. 

The Committee worked on its contacts with focal points. Under CITES, efforts are made to 

address non-compliance with facilitation as well as enforcement: for example the CITES standing 

committee can help Parties get in contact with donors, and a compliance case can help a focal 

point escalate an issue within government.   

The meeting doubted that there were many instances of non-compliance caused by bad faith; it 

seemed more likely that a state would fail to implement its obligations because of inadequate 

legal resources and/or priorities and/or political will. Facilitation may be able to help address 

these problems but enforcement action is sometimes required in order to show that obligations are 

to be taken seriously.   

It is important to have adequate data in order to assess compliance. In order to get that data, 

reporting systems must be designed properly and data should be verified, for example by the 

secretariat, the compliance committee or the technical bodies of an MEA. Where a Party knows it 

cannot comply, it may be tempted to manipulate data. Moreover other problems may affect the 

quality of data, for example corruption, a lack of political control or strong economic interests in 

particular areas. In any event, the more precise and quantifiable obligations there are, the easier it 

becomes to assess compliance in the light of verified data submitted by Parties.  

IV. Experience of applying measures 
There are a number of instances of funds or financial mechanisms being used under compliance 

to assist Parties. Under the Cartagena Protocol there had been discussion of what could be done to 

incentivize Parties to approach the committee for assistance, and it had been suggested that a 
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Party that self-triggered should be able to request the Global Environmental Facility, through the 

COP, for particular attention. The Basel Convention implementation committee may direct 

money from the dedicated implementation fund to Parties in non-compliance, and UNEP has a 

special programme dedicate to providing support, inter alia financial, to Parties in non-

compliance. Parties that are not in compliance with the Montreal Protocol may not receive 

funding from the MLF unless the Protocol’s Implementation Committee has dealt with the 

underlying issues; as the resources of the MLF are considerable, that represents a significant 

incentive for compliance. Moreover under CITES, there are currently 19 cases in which NGOs 

are supporting Parties efforts to bring themselves into compliance.  

There was some discussion of how best a compliance committee can bring added value to an 

MEA when it has no, or relatively few, non-compliance cases to address; that typically occurs 

when a committee is just starting work. The compliance committee of the Pollutant Release and 

Transfer Registry Protocol to the Aarhus Convention has started its work by assisting Parties with 

reports and identifying systemic issues under the Protocol. Similarly the compliance committee of 

the Biosafety Protocol has been involved in the review of the efficiency of the Protocol, and 

considering reporting, in particular the formats of reports and problems Parties encounter during 

reporting. The Basel compliance committee has prepared a manual on implementation and a 

legislator’s checklist.  

In assessing the importance of compliance committees in helping Parties meet their 

obligations, a number of points were made. Committees may formalise issues, encouraging 

Parties to take their obligations seriously, and communicate with Parties about discrepancies in 

their implementation. Compliance committees come midway between the political and judicial, 

and in a non-confrontational way help Parties address compliance issues in depth whilst 

providing technical and legal support without politicising cases.  

The meeting considered the attractions of compliance mechanisms in comparison to formal 

settlement of disputes. Compliance procedures are less complex and more flexible, and can 

address specific issues without turning them into disputes. Moreover many Parties fail to opt in to 

formal settlement of disputes, which is generally optional under MEAs. Also environmental 

issues are often regional or global, and do not lend themselves to formal disputes which can affect 

bilateral relations.  

V. Key points from the discussion  
There were a key points that arose in the discussion: 

• The KP Compliance Committee has made an important contribution to the 

implementation of the KP: The Committee’s success is largely due to how it was tailored 

to the provisions of the KP. 

• Compliance committees can help to deliver outcomes by helping Parties to implement 

their obligations arising under MEAs. Parties need to understand the purpose of 

compliance mechanisms. 
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• Most compliance mechanisms are facilitative and non-confrontational and can help 

Parties to develop their technical and legal capacity as a response to cases; for this reason 

Parties may find it to their advantage to trigger cases relating to their own non-

compliance. 

• Compliance mechanisms may also facilitate compliance by going beyond individual 

cases and addressing systemic issues. 

• There are many different models for non-compliance mechanisms; each one is tailored 

to suit the particular circumstances of the MEA that it serves. Particular attention should 

be paid to triggering and to flexibility in decision-making. 

• There is still room for innovation in the search for targeted and cost effective ways of 

facilitating compliance.  

• There may be a necessity for a gradual approach in the development of any particular 

mechanism; sometimes a strategic and systemic approach is deployed in the initial stages, 

with individual cases following afterwards. 

• Compliance mechanisms seem to be particularly successful when they can help Parties 

to get access to financial and technical support, although care should be taken to avoid 

perverse incentives. Financial support for the incremental costs of compliance will help to 

engage Parties. Mobilisation of support for compliance is particularly important to 

engage developing countries. 

• It is helpful to mainstream compliance work, so that it becomes a central component of 

MEA business.  

• Compliance committee work should be prioritised with reference to the environmental 

outcomes required by an MEA.  

• Confidence building and earning trust is a central part of compliance work. 

Consistency in decision-making is important in this regard. 

• It may be helpful to raise the profile of compliance committees, although care must be 

taken to avoid politicisation during that process. In that respect it is worth considering 

whether committee members should be representatives or independent. 


